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INFINITY BROADCAST CORP.
V.
KIRKWOOD
150 F.3d 104 (2nd Cir. 1998)
INTRODUCTION
Plaintiff-Appellant, Infinity Broadcast Corp. ("Infinity")
appealed the decision of the United States District Court for the
Southern District of New York to dismiss Infinity's copyright
infringement action against defendant-appellee, Wayne Kirkwood
("Kirkwood"), doing business as Media Dial-Up ("Dial-Up").'
Dial-Up is a service which retransmits radio broadcasts via
telephone. The Second Circuit Court of Appeals held that
Kirkwood's retransmission of the broadcasts did not constitute a
fair use and reversed and remanded the case to the District Court.2
FACTS
Dial-Up, a system designed and marketed by Kirkwood, operates
"listen lines," which enable customers access to remote radio
broadcasts over the telephone.3 Kirkwood placed Dial-Up systems
in the country's 10 largest radio markets with plans to expand to
more cities.4 Each system consists of a radio receiver connected to
a telephone line, and for a fee, subscribers are provided a
confidential list of unpublished phone numbers which customers
can access Dial-Up receivers for each market.' Kirkwood
exercises no control over a caller's selection of stations and
nothing prevents callers from listening to a particular station's
broadcast in its entirety.6
1. Infinity Broadcasting Corp. v. Kirkwood, 965 F. Supp. 553 (S.D.N.Y.
1997)
2. Infinity Broadcasting Corp. v. Kirkwood, 150 F.3d 104, 112 (2nd Cir.
1998)
3. Infinity, 150 F.3d at 106.
4. Id.
5. Id.
6. Id.
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Subscribers to this service include radio stations, advertisers,
talent scouts, performance rights organizations and others in the
entertainment industry.' The subscribers use Kirkwood's service
to audition on-air talent, verify commercial broadcasts and listen to
a station's "programming format and feel."8 Some of these radio
stations, including stations owned by Infinity, market their own
listen lines to customers.9
Infinity is a corporation headquartered in New York which owns
a large network of radio stations, including stations in each of the
markets containing a Dial-Up receiver.1" Three days before it
served its amended complaint, Infinity registered three radio
programs broadcast by its stations on October 8, 1996.11 At
Infinity's request, a Dial-Up subscriber accessed these programs
through Kirkwood's listen lines. 2 Infinity granted Kirkwood no
right to retransmit, perform or otherwise make available these
broadcasts and demanded that Kirkwood cease and desist."1
The district judge found that Kirkwood's actions were protected
by the fair use defense under §107 of the Copyright Act of 1976
and dismissed Infinity's copyright infringement action. 4 Infinity
filed a timely appeal.
LEGAL ANALYSIS
A. Burden Of ProofAnd Standard Of Review
Neither party disputed that Infinity's broadcasts constituted
exclusive, copyrighted material, however, Kirkwood sought
protection under both the fair use defense offered by §107 of the
7. Id.
8. Infinity, 150 F.3d at 106.
9. Id.
10. Id. at 107. Infinity syndicates a number of popular programs including
"Imus in the Morning" and the G. Gordon Liddy show. See also Infinity, 965 F.
Supp. 553, 554.
11. Id.
12. Id.
13. Infinity, 965 F. Supp. at 555.
14. Id. at 561.
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Copyright Act, and a carrier defense under §11 l(a)(3). " Fair use is
an affirmative defense and Kirkwood had the burden of proof as to
all disputed issues.16 Since fair use is a mixed question of fact and
law, the appellate court's review of the district court was de novo.
17
Pursuant to the statute, the court of appeals analyzed Kirkwood's
fair use defense under four enumerated factors. First, the court
considered the purpose and character of Dial-Up's use, including
whether such use was commercial. Second, the court examined the
nature of the Infinity's copyrighted broadcasts. Third, the court
determined the amount and substantiality of Dial-Up's
retransmissions in relation to Infinity's broadcasts as a whole.
Fourth, the court predicted the effect of Dial-Up's use upon the
potential market value of Infinity's copyrighted broadcasts.
According to the court, these factors are not exclusive are
individually addressed and considered in combination "in light of
the purposes of copyright."18
B. Purpose and Character of the Use
The first consideration for the court was the purpose and
character of Dial-Up's retransmissions. This factor asked whether
the second work "supersedes the objects of the original creation, or
instead adds something new, with a further purpose or different
character, altering the first with new expression, meaning or
message; it asks, in other words, whether and to what extent the
new work is 'transformative.""..9  While the court conceded that
Kirkwood's purpose of providing information was different than
Infinity's purpose of entertainment, such a difference did not
amount to transformation.0
15. 17 U.S.C. §107 provides "the fair use of a copyrighted work, including
such use by reproduction in copies or phonorecords or by any other means
specified by [§ 106 and 106A], for purposes such as criticism, comment, news
reporting, teaching (including multiple copies for classroom use), scholarship,
or research, is not an infringement of copyright.
16. Infinity, 150 F.3d at 107.
17. Id.
18. Id. at 108.
19. Id.
20. Id.
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While fair use does not need to be transformative in all cases,
"transformation" will lessen the effect of other factors, such as
commercialism, which may weigh against a finding of fair use.21
The district court's findings revealed that Kirkwood's
retransmissions did not alter Infinity's broadcasts in any way and
that they failed to add "new expression, new meaning nor new
message." 22 The fact that Dial-Up "merely repackages" Infinity's
broadcasts mitigated against a finding of fair use.'
Kirkwood contended that Dial-up was transformative because its
subscribers only use the service for its factual content rather than
24entertainment. The court disagreed, finding that Kirkwood
improperly placed emphasis on the subscribers' use of the
retransmissions rather than the retransmissions themselves.25 The
key consideration for the court was that Kirkwood only sold access
to unaltered radio broadcasts.26 Although the purpose of Dial-Up
differed from that of Infinity's broadcasts, this difference was
outweighed by a total absence of transformativeness in Kirkwood's
retransmission, and the first factor favored Infinity.27
C. Nature of the Copyrighted Work
The court next examined the nature of Infinity's copyrighted
broadcasts. This second factor focused on the creativity of the
work.2" Here, creative works are "closer to the court of intended
copyright protection than more factual works., 29 Though Kirkwood
21. Infinity, 150 F.3d at 108.
22. Id.
23. Id.
24. Infinity, 150 F.3d 104, 108. The district court held the first factor favored
Kirkwood. Infinity, 965 F. Supp. 553, 556. Unlike Infinity, who broadcast the
copyrighted material to entertain, attract larger audiences and thereby generate
advertising and syndication revenues, Kirkwood targeted a limited audience
with specialized objectives. The court reasoned that, "Kirkwood's object is
significant. He is not .. .merely superseding the objects of the original
broadcasts... [but]... is using those broadcasts for a quite different purpose."
25. Id.
26. Id.
27. Id. at 109.
28. Id.
29. Infinity, 150 F.3d at 109.
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conceded the original portions of Infinity's broadcasts were
entitled to copyright protection, he argued that Infinity did not own
copyright protection to other broadcast material such as
advertisements and music.3" Both the district court and the court of
appeals recognized that the compilation of these elements was
creative and found the second factor favored Infinity.31
D. Amount and Substantiality of Use
The court next considered the amount and substantiality of the
Infinity broadcasts Kirkwood retransmitted. Under this third factor,
the court recognized that when a more substantial amount of
copyrighted work is used, the less likely such use will be deemed a
fair use.32  Moreover, even minimal use may constitute
infringement if, "it captures the essence of the copyrighted work."33
This case was particularly difficult because the record lacked
proof regarding the extent to which Kirkwood retransmitted
Infinity's copyrighted works.34 As the court noted, the length of the
transmission was completely within the control of Dial-Up's
customers. Relying on the district court's decision, the Second
Circuit instead focused on the potential scope of Kirkwood's
retransmissions, rather than evidence of prior transmissions.36 The
court concluded Dial-up permitted its subscribers to listen to radio
broadcasts in their entirety, and Kirkwood could not justify
potentially providing his customers continuous access to every
radio broadcast in the cities containing Dial-Up receivers.3
Accordingly, the third factor of the court's analysis also favored
Infinity.3
8
30. Id.
31. Id.
32. Id.
33. Id.
34. Infinity, 150 F.3d at 109.
35. Id.
36. Id. at 109-110.
37. Id. at 110. In fact, Kirkwood promoted "dial-up" as a seven-day-a-week,
24 hour-a-day service. Infinity, 965 F. Supp. 553, 558.
38. Infinity, 150 F.3d at 110.
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E. Effect upon the Potential Market
The final factor the court evaluated was the likely impact of
Kirkwood's Dial-Up service on Infinity's potential market. Under
this fourth factor, the court considered, "not only the extent of
market harm caused by the particular actions of the alleged
infringer, but also whether unrestricted and wide-spread conduct of
the sort engaged in by the defendant...would result in a
substantially adverse impact on the potential market for the
original. 39
This section of the opinion marked the greatest divergence from
the district court's reasoning. The district court identified Infinity's
ability to attract listeners as the primary value of its copyrighted
programs, either through company owned stations or by
syndication.4 ° Therefore, Dial-up would only impact Infinity's
market if Kirkwood's retransmission decreased interest in Infinity
by advertisers or possible affiliates. Since Kirkwood's service is
directed to a specific, limited audience, it was likely to have little
effect on the value of Infinity's copyrighted material.4"
Additionally, the district court argued that finding Dial-Up as a fair
use may prevent Infinity from granting licenses to companies such
as Kirkwood's and thereby limit revenues gained from such license
agreements.43 But Infinity showed no intention of entering such
agreements in the future, and the court considered such theoretical
possibilities irrelevant." The district court found that the fourth
factor strongly favored Kirkwood.45
39. Id. The court of appeals, like the district court, engaged in a short
discussion regarding the importance of this final factor. While historically
considered the most important element of fair use, the Supreme Court appears to
have backed away from this position. Id. Notwithstanding, the court stated that,
"it would have reached the same result regardless of the comparative importance
of the fourth factor."
40. Id.
41. Infinity, 965 F. Supp. 553, 559.
42. Infinity, 150F.3dat 110.
43. Infinity, 965 F. Supp. at 559.
44. Id.
45. Infinity, 150 F.3d 104, 111.
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The court of appeals disagreed. The Second Circuit noted that
Infinity, as well as other broadcasters, offer "listen lines" as added
incentives to certain advertisers. By selling Infinity's copyrighted
material, Dial-up removed Infinity's control over who had access
to Infinity's broadcasts, a right Infinity is entitled to exploit.46 The
court believed that Dial-up not only suppressed, but replaced the
broadcast demand for these customers.47 Even though Infinity
conceded that it was not interested in operating for-profit "listen
lines" similar to Kirkwood's, the court found that Dial-up
"demonstrated at least the potential for interference with Infinity's
inclusion of listen lines as part of its advertising package."'4 The
court decided that the fourth factor was a close call, but favored
Infinity.49
CONCLUSION
The court of appeals for the Second Circuit reversed the district
court's ruling. The appeals court held that Kirkwood's
retransmission of Infinity's broadcasts was not protected by the fair
use defense and constituted copyright infringement. The court
declined to address Kirkwood's carrier defense under 17 U.S.C.
§ 111 (a)(3), and remanded the case to the district court to resolve
the merits of that defense.
Erik Kantz
46. Id.
47. Id.
48. Id.
49. Id.
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